JCLI Practice Note No 9

Notes

Practice Notes for the JCLI Landscape Maintenance Works Contract 2008 Edition
(JCLILMWC 2008)

This JCLI Practice Note No 9 supersedes No 7 issued December 1998 (and all subsequent revisions).

This document should be read in conjunction with the JCLI Landscape Maintenance Works Contract 2008 Edition,
including its footnotes and Guidance Notes.

Care has beentaken in preparing this Practice Note butit should not be treated as a definitive legal interpretation
orcommentary. Users are reminded that the effectin law of the provisions of the Landscape Maintenance Works
Contract 2008 Edition is, in the event of a dispute as to that effect, a matter for decision in adjudication, arbitration
orlitigation.

The differences between the JCLI Landscape Maintenance Works Contract and the JCLI Landscape Works Contract
are highlighted inthe JCLI ‘track changes’ documenttitled “Differences between JCLI LMWC 2008 and JCLI LWC
2008" available free from www.landscapeinstitute.org. Other documents available free from the LI website which
are relevant to the JCLILMWC are: Model Forms for use with the Contract; Differefiees between JCLILMWC

2008 and the JCLI Agreement for Landscape Maintenance Works Feb 2002; J anelard Form of Agreement

for Novation by Employer; JCLI Standard Form of Agreement for Novation by € % op; JCLI Amendment/
Corrections documents (see item 24 below).
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JCLILandscape Maintenance Works Contract
The JCLI Landscape Maintenance Works Contract (JCLILMWC) is appropriate for all types of landscape
maintenance projects of any value.

Itincorporates considerable flexibility to accommodate varying circumstances. One particular circumstance is that
it can be used for the establishment maintenance of a project during the rectification (defects) period after practical
completion of alandscape construction contract undertaken under the JCLI Landscape Works Contract, the JCLI
Landscape Works Contract with Contractor’s Design, JCT, ICE, or other standard forms of construction contract.

The JCLI Landscape Works Contract 2008 Edition specifically omits the maintenance of plants after practical
completion. If a rectification/defects period is required for the plants (clause 2.10A) a separate contract between the
Contractor and Employer is required to cover the care of plants during the rectification/defects period after practical
completion. The JCLI Landscape Maintenance Works Contractis recommended for this situation.

Where the JCLI Landscape Maintenance Works Contract 2008 Edition is to be used in conjunction with a landscape
construction contract:

the maintenance contract should last for at least the rectification/defects period indle construction contract;
if partial possession isimplemented it will cause phased commencement of the
the end of the maintenance should be the same for all parts. Such phased com
instruction which may or may not be a variation depending on theci ﬁ

ance contract, but
ant will constitute an

the construction and maintenance tender documents and contr.
accepted together and signed atthe sametime;

ovision forimplementing landscape construction

eparate buttendered together,

the same contractor must be used for both contracts in or intain the plantguarantee.

The JCLI Landscape Maintenance Works Contract makesn

works as part of the maintenance contract, for ex €18 no provision for a rectification/defects period or
retention. If significant landscape construction kis reguired it should be implemented as a separate contract
using the JCLI Landscape Works Contract, orsimilahconstruction works contract.

Second Recital

The list of documents which compri 2 Documentsincludes options for a List of tems of Maintenance
Work and a Schedule of Liquidate M@ s as well as Drawings, Specification, Work Schedules and Schedule
of Rates.

Work Schedules
accordance wit
tenderersands
contained in the specificatj

a fite ivIlg quantities, as necessary, and descriptions of work required, preparedin
rl thod of measurement (defined in the tender documents) which will be priced by
orm partofthe contract. Detailed information on materials and workmanship shall be

The List of Items of Maintenance Work may be appropriate as a less detailed (and unpriced) alternative to Work
Schedules.

The Schedule of Liquidated Damages should list liquidated damages for various types of work (see item 9 below).

Fourth Recital: CDM Regulations

The following advice is based on the CDM Regulations 2007 (CDM 2007), the associated Approved Code of Practice
(ACoP) “Managing Health and Safety in Construction” published by the Health and Safety Commission and written
advice from the Health and Safety Executive (HSE). Note that this advice varies from previous advice.

The CDM Regulations 2007 apply to “construction work” as defined in the Regulations and the ACoP. Paragraph 13
ofthe ACoP states thattree planting and general horticultural work are not “construction work”.

The HSE have advised that “construction work” as defined in the CDM Regulations 2007 includes earthworks,

all hard landscape works, installation of pipes and pipelines, demolition, dismantling, preparation for such works
(including site clearance and excavation) and the maintenance of such works. Demolition, dismantling and site
clearance of “construction work” are “construction work” even when undertaken in preparation for tree planting
and general horticultural work.
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The HSE have advised that tree planting and general horticultural work includes topsoiling, grading, amelioration,
planting, grassing, agricultural fencing, tree work, soft landscape maintenance and associated preparation
(including excavation and site clearance but excluding site clearance of “construction work”). These works are
therefore not “construction work” and the CDM Regulations 2007 do not apply to them, even ifthey are partofa
larger project which includes “construction work”. The HSE have advised that where such works are carried out
as partofalarger projectincluding “construction work” the tree planting and general horticultural work can be
addressed separately.

However, even ifthe CDM Regulations do not apply the Health and Safety at Work Act (HSW Act) and other Health
and Safety Regulations (eg. the Management of Health and Safety at Work Regulations) apply.

In JCLILMW(C 2008 the extent to which the CDM Regulations 2007 apply to the projectis to be stated in the Contract
Particulars. The Contractincludes the same 3 options as the JCLI Landscape Works Contract:

(a) The CDM Regulations do not apply, is for projects where none of the work is “construction work” as defined in
the CDM Regulations 2007. This option will only apply to projects which only include the maintenance of soft
landscape works (ie. do not include the maintenance of any “construction wark”).

Seethe guidance above concerning the definition of “construction work”.

The wording inthe Contract Particulars, Articles 4 and 5, clauses 3.9 a
circumstances may change (for example the addition of work o whi
Articles4 and b, clauses 3.9 and 3.10 should not be deleted.

rthe possibility that
egulations apply). Hence

ts which include “construction work” as
SE. Projects are notifiable if the construction
construction work”. Projects whichinclude

) are not notifiable.

(b) The CDM Regulations apply and the project s not notifiable,
defined inthe CDM Regulations 2007, but which are no ifi
phaseis likely to involve more than 30 days or 500 per;
“construction work” of any size for adomesticclient (
Although “client” is defined in the Regulati "

thatthey “are people who have work do

relate to atrade or business, whether for pr

underthe CDM Regulations 2007.

Duties applying to Construction Pré

icclient” is notdefined, butthe ACoP Paragraph 29 states
nthei home orthe home of afamily member, that does not

or not.” Domestic clients are a special case and do not have duties
signer and contractor duties in Part 2 (General Management
and Part4 (Duties Relating to Health and Safety on Construction Sites)

ofthe CDM Regulations 200 ojects fordomestic clients which involve “construction work”.
Seethe guidance abovefeon e definition of “construction work”.
The interpretation e ext@nt to Which the Regulations apply to maintenance contracts which include

scape, drainage or buildings depends on whether the maintenance contract
ct or whether different elements of work are considered as ‘projects’. The current
interpretation is thagihe Regulations do not apply to the contact as awhole but that items of “construction
work” or mai ce of “construction work” included in alandscape maintenance contract (eg. a small new
footpath, resurfacing footpaths, painting the tractor shed, clearing out drainage system) should be considered
as ‘projects’ inthemselves for the purposes of the Regulations. These elements will normally not exceed the
criteria for notification (ie. 30 days or 500 person days of “construction work”), but if they do exceed these criteria
they should be notified. A construction project should not be split up and absorbed into a maintenance contract
inorderto avoid the Regulations because the Regulations will apply; Also the Conditions of Contract for the JCLI
Landscape Maintenance Contract do notinclude adequate provisions for construction work (for example: no start
orcompletion dates, liquidated damages, insurance of the works, rectification/defects period or retention).

Thewordingin Articles4 and 5 and clauses 3.9 and 3.10 allows for the possibility that circumstances might change
sothatif part of the work is notifiable (eg, due to an instruction for additional work) the relevant provisionsin the
Contractwill be available to use. Hence Articles 4 and 5 and clause 3.10 should not be deleted. Clause 3.9 applies to
this option.

Part 3 of the CDM Regulations 2007 does not apply and hence a CDM Co-ordinator, Principal Contractor,

Construction Phase Plan and a Health and Safety File are not required for non-notifiable projects. However Parts 2
and 4 of the Regulations apply giving Clients, Designers, Contractors and all Workers duties.
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3 (c) The CDM Regulations apply and the project is notifiable, is for maintenance contracts which include one or more
items of “construction work” one or more of which is likely to exceed 30 days or 500 person days of “construction
work”, but this option is not applicable to a project for adomestic client (see b above).

See the guidance above concerning the definition of “construction work”.

Allthe CDM Regulations apply to any notifiable item of “construction work” and a CDM Co-ordinator, Principal
Contractor, Construction Phase Plan and a Health and Safety File are all required for notifiable projects.

Additionally, in some circumstances when another contractor (or contractors) who is carrying out “construction
work” as defined in the Regulations is using the same (or adjoining) areas as the maintenance contractor (orthe same
access), the maintenance contractor may come under the control for the purposes of health and safety of a Principal
Contractor appointed for the “construction work”. In this case the maintenance contractor must comply with the
CDM Regulations. Wherever possible the maintenance contractor should be advised in the tender documents of

any particular situation where this may occur. Additionally, the “designers” responsible for preparing the tender
documents forthe “construction work” should minimise the conflicts with other contractors (eg. maintenance
contractors) by the segregation of sites, accesses, etc. Also in similar project circumstances the “designer” forthe
maintenance contract may have to comply with the CDM Regulations and the requi ents of a CDM Co-ordinator
appointed for a different project.

4 Article 2: Contract Sum

establishment). Forexample: Year 1 £x; Year2 fy; Year3£z.
instalments is stated in the Contract Particulars against claus

Where the contract sumis alump sum divided as
whether any provisional sums/items (and provisi
the lump sums or not. Inflation adjustment,

Therefore the annual budget for the work not be simply the contract annual sum but will need to be

the contract annual sum plus allowances nus) inflation adjustment, provisional sums/items and contingency
as appropriate.
For option Athe tender docu ise on howthe sums will be divided for payment and the frequency

stated inthe Contract Particular i lause 4.3, as well as require the tenderers to submittender sumsinthe
formatrequiredt

entand duration

Maintenance contracts ar rmally let for between 3and 5 years. However, when the contractis let in conjunction
with a construction t, commencement should be the date of practical completion of the construction
contractand the maintenance contract should continue at least until the end of the rectification/defects period in the
construction contract.

5 Clause2.1:Co

The Contract Particulars should be completed with the commencement date (either the actual date if known or
‘the date of practical completion of the landscape works contract’) and the end date or the duration.
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6 Clause 2.4: Correction of inconsistencies
This does not provide that every correction is to be treated as a variation.

Where there are priced Work Schedules any correction which results in a revision to the quantities and/or rates in
the Work Schedules will result in a variation.

Where there are no priced Work Schedules it may be necessary for the Landscape Architect/Contract Administrator
to determine which of two inconsistent documents is the ruling document or which of two inconsistent statements
prevails and such determination shall be treated as a variation under clause 3.6 if the ruling document/statementis
changed.

7 Clause 3.1: Novation
Itis more essential in maintenance contracts than in construction contracts for the Employer to be able to hand
overthe contractto a third party, for example for situations when a developer hands over to atenant or landowner
orwhentenants change. This concept of passing over all of the benefit of the contract (eg. the right to have the
Contractor carry out the landscape maintenance works) as well as all of the Employers obligations (eg. the obligation
to continue to pay the Contractor for the landscape maintenance works) to another party is novation (not assignment

as only the benefit of a contract can be assigned and not the obligations).
S
mployer and Novation

LMWC 2008. By signing the
greetothetermsofthe Novation
§that all the benefits and obligations
gctor (or Substitute Contractorifitis

In order for novation to be effective the 3 parties (ie. the 2 existing parties to the dthe party taking
the novation) should enter into a novation agreement. Agreements for Nowati

by Contractor are included as Schedule 3 and Schedule 4 respectively i i

Contractwith Schedule 3 and Schedule 4 attached the Contracto
Agreements. By signing one of the Novation Agreements each p
ofthe Contract have passed to the party taking the novation and
Novation by Contractor) confirms his agreementto carry

is Novation by Contractor).

The Novation Agreementsin Schedules3and4a ai from www.landscapeinstitute.org as separate
documents, JCLI Standard Form of Agreeme n by Employer and JCLI Standard Form of Agreement for
Novation by Contractor. These documentsi den ncompletion of the Agreements.

The Novation Agreements are worded'so that it i tnecessary foran annual accountto be prepared at the date

of novation but any work carried outd gcurrent year of maintenance but not yet certified for paymentis

outstanding amounts certifi
novating and taking the n
inwhich the assignment tak
taking the novatiem,(or

d agree the apportionment of the cost of the maintenance works for the year
and in the case of Novation by Employerthe party novating should pay the party
ase of Novation by Contractor) any outstanding amount of his contribution

opportunity tot e the Contract by giving 3 months notice within 14 days of novation. See also item 14 below.

8 Clause 3.5: Non-compliance with instructions
Clause 3.5isthe same asin the JCLI Landscape Works Contract except that the period for the contractorto respond
to the notice requiring compliance with an instruction can be varied in the Contract Particulars if the default
(5Business Days) istoo long for the particular project. In the case of maintenance work, if the Contractor is not doing
work adequately (ie. notin accordance with the Contract Documents) and fails to respond to initial verbal requests
to correct the work such work should be scheduled and the Contractor instructed to carry it out within a certain
period. Continued failure to respond enables use of the procedure of notification and using another contractorin
accordance with clause 3.5. This procedure can be shortened where the specification is a performance specification
by instructing the Contractor at commencementto carry out the works in accordance with the Contract Documents,
then any subsequent failure can resultin the issue of a notice under clause 3.5 following a lack of response to verbal
requeststo correctthe work.

Page5 Practice Note No 9: August 2008 ©JCLI



10

1

12

©JCLI

Clause 4.2: Liquidated damages
The approach to liquidated damages allows flexibility in the items to which damages can apply and how the
damages apply. Forexample:

£x per hectare of grass not cutto the length specified
fy perfootball pitch not prepared for a match
fz perday late that a particularitem is carried out (eg. snow clearance).

Hence the Schedule of Liquidated Damages can be tailored to provide a whole range of damages across awide
range of items of maintenance. However, the liquidated damages procedure should only be used in respect ofitems
whereitis clear whether or notthe Contractorisin breach. Itis possible to clearly establish that there has been a
breachifthere is a deadline by which the work must be carried out, for example the date of the football match, or if
work must be carried out within a particular timescale, for example snow must be cleared within 1 day of notification.
This becomes more difficultif it is applied to, for example, cutting grass to the length stated in the specification as it

is difficultto measure the grass and breach is not as clear, for example if the grass is measured at 1 centimetre longer
than stated in the specification this would technically be a breach but it would be difficult to show that that breach had
caused the Employer losses.

re-estimate of the loss
otsufferany losses
er may want snow cleared
ses if the snow was not cleared
as apenalty. An estimation of losses
,etc) and should also include any
all game). A detailed note of the pre-

The amount of liquidated damages should not represent a penalty but must be a geftiingp
which will be suffered by the Employer due to the Contractor’s failure. If the Emplo %
dueto a particular breach liquidated damages should not be used, forexam

within 1 day of notification of its presence but if the Employer would pot su
until 2 days after notification applying liquidated damages would be
caninclude professional fees (additional checking, telephone calls, lg
other lossthe Employer may incur (eg. loss of revenue from a canc
estimate calculations should be filed.

CEIRPIO

Clause 4.3: Periodic payments
This clause enables periodic payments for works pro
Where option A appliesin Article 2 the value of an
period should be deducted (and any provisiona

attheintervals stated in the Contract Particulars.
has not been properly executed inthe payment

between payments. Longer peria@
Architect/Contract Administr

Also note that liquidated d
the certified amoun

ages are deducted on certificates (rather than being deducted by the Employer from
isthe case for construction contracts).

Clause 4.5: Annual accounts
This Contract has annual accounts which are final for the year concerned and an annual account at the end of the
Contract Period which may not be for a full year but is final for the period concerned.

Note that the annual accountincludes any bonus and liquidated damages as well as inflation, variations, etc. but is
only forworks properly executed.

Clause 4.8: Bonuses

Abonus payment on each annual account (and the last account) is payable provided that the Contractor has
performed well, which is measured by the number of Failure Events during the account period, ie. the number
of notices issued requiring compliance with an instruction under clause 3.5 and the number of items resulting in
deductions under clause 4.2 (liquidated damages). See also Guidance Note 25in JCLILMW(C 2008.

Note that one failure could resultin both a notice under clause 3.5 and a deduction under clause 4.2 and hence would
countastwo Failure Events.
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15

Clause 4.10: Inflation adjustment

The mostrecently published Retail Price Index percentage change for the previous year is available from
www.incomesdata.co.uk. An alternative published index appropriate for landscape maintenance works may be
used by entering itin the Contract Particulars. If the alternative index fully takes account of contribution, levy and tax
changesthen clause 4.11 should be deleted.

Section 6: Termination

Clause 6.4.3 enables termination by the Employer if the Contractor persistently fails to perform. The number of
Failure Events and the period need to be completed as appropriate for the particular project. This is likely to depend
onthe size of the project, the extent of the Schedule of Liquidated Damages, and the importance of performance for
the particular project. Note that one failure could constitute two Failure Events for the purposes of this clause.
(Seeitem 12 above).

Clauses 6.8.2 and 6.10 refer to the Contract Particulars for the suspension period so that a longer period than the
standard one month can be chosen for small maintenance projects which may on occasions involve no work within
aone month period.

When the maintenance contract is for maintenance following a construction co
clause 6.12 enables termination if the contractor’s employment under the cons
In order to get the benefit of clause 6.12 the Employer for the construction and
the same at least until practical completion of the construction contract.

act using the same contractor,
e contracts needsto be
Some Employers may wish to have the option to terminate them
Various factors should be considered before adding such aclau

For a maintenance contract following a construction ¢
maintenance contract and terminate after2,3or4ye iked;

The option to terminate early may affect the viabfli aintenance contracts because of the investment
necessary by the Contractor, in which case terminate may only be appropriate after 3years;

The period of notice needs to reflect the size@f the maintenance contract but 3 months should be a minimum;

The option to terminate after nova inglbded in clause 3.1.4 (see item 7 above).

Any additional clause(s) sho ded as an additional Article and an Amendment attached to the Agreement.

Forexample:

Add after

Add clause:
Employer’s option to terminate
6.13 Without prejudice to any other right contained in this Contract the Employer may terminate the
Contractor’s employment under this Contract at any time after ... from the Commencement Date on
giving ... months notice to the Contractor.

Any notice given underthis clause 6.13 shall be delivered in accordance with clause 6.2. In the event
ofthe Contractor’s employment being terminated under this clause 6.13 an annual account shall be
prepared in accordance with clause 4.5.”

Temporary Protection

Temporary protective measures are the responsibility of the Contractor but any specific requirements should be
specified; for example, the risk and requirements for segregation of the public (or others) from particular items of
work for health and safety reasons.
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16 Plant Replacement
Any requirement for the replacement of plants which fail to thrive and the extent of the responsibility needs to be
clearly defined in the Contract Documents (normally in the specification preliminaries). The Contractor can either
be paid for any replacements which are necessary (typical for many contracts for maintaining an established
scheme) orthe Contractor is responsible for replacements often excluding theft, vandalism, vehicle damage and
the like (typical for a maintenance contract following a construction contract carried out by the same contractor, or a
performance specification for an established scheme). See also item 17 Watering and item 18 Frost Damage below.

The criteriafor replacement also need to be stated, eg. all trees and individual specimen shrubs which fail to thrive

to be replaced, shrub and groundcover replacements only to fill gaps, plant sizes to be the same as originally planted
(orto match the size of adjacent plants of the same species. The frequency of replacement should be stated with the
time between inspection and replacement, eg. annually with inspection October and replacement before Christmas,
or monthly inspection with replacement within a month, or even weekly/weekly for highly prestigious projects
(which may need a stock of replacement plants maintained off site).

17 Watering
Any requirements for watering (eg. to ensure establishment, to ensure plant survival, or to maintain a bowling green
playable and green) need to be clearly specified and the responsibility and require s for replacement resulting
from losses due to failure to water need to be clearly defined both for normal circu s and when restrictions on
watering apply.

A Landscape Institute Technical Bulletin on Water Restrictions and
and is available from the Landscape Institute web-site www.landsca
tender documents a decision must be made as to which ofthe three
contract:

teri ication was issued in May 1996,
i .orgyAtthe time of preparing the
ulletin will apply to the particular

(i) Performance:the Contractoris entirely responsible fg
Employer to pay for extra watering.

ng and for plant losses with no provision forthe

(i) Performance plus:the Contractorisentirel for normal watering to ensure plant survival and for
plantlosses but additional watering may (@fmay instructed when restrictions on watering apply.

v
ion and appropriateness for particular projects are outlined in the
method of measurement for watering by operation.

(iii) Operation: watering is specified an or byperation.

18 FrostDamage
Any requirement ecti f plamt material against frost need to be clearly specified and the responsibility
esulting from losses due to failure to protect plants from frost need to be clearly

by performance or operation, for example:

(i) Performance: ntractor is entirely responsible for providing protection as necessary and for replacing
plants which are significantly damaged by frost.

(i) Operation: protection is specified for specific plants and the Contractor is not responsible for replacing plants
which are damaged by frost, unless the protection is notinstalled as specified.

A JCLI Technical Bulletin: Frost Damage to Trees and Shrubs (June 1985) is available from the Landscape Institute
web-site www.landscapeinstitute.org. ltincludes the results from LI and BALI questionnaires, discussion of liability
and recommendations to designers, contract administrators, suppliers and contractors.

19 Design/Management Objectives
Adesign/management objectives statement and/or a mission statement can be included with tender documents.
Typically it would outline the objectives in terms of the evolution of the landscape and in terms of the provision of a
service to public/users/occupiers/client, etc.
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21

22

23

24

TUPE

This Contract makes no provision for the Transfer of Undertakings (Protection of Employment) Regulations 1981
(TUPE) orthe Acquired Rights Directive 1977. If applicable or if they are likely to be applicable the Employer and
tenderers/ Contractor should take legal advice.

Programme

This Contract does not require the provision of a programme but one should be required by the preliminaries.

The specification should also include any programme constraints and requirements. For larger projects a draft
programme should be provided by tenderers with theirtender (which should be included as a requirementinthe
instructionsto tenderers). In some situations the application of liquidated damages will operate by measuring
performance against an agreed programme. If a programme is required as a Contract Document it should be added
tothelistin the second recital.

Use of Employer’s Premises/Equipment
Ifthe Contractor will be using the Employer’s premises, (eg. a shed for storage) and/or the Employers equipment and/
orservices (water, electricity, etc.) in order to undertake the Works, details should be provided in the preliminaries but
revisions/additions may also be required to the Conditions (eg. the insurance provisions). In this situation a solicitor
should always be consulted because other issues may be involved. Additionall isions should only be madeto
the Conditions after consulting a solicitor.

Use of site
During maintenance contracts the site is in constant use by otherg (Em lic, other contractors etc).
The extent of such use needs to be explained in the preliminaries.{faso tuations it may be necessary to have

otinconvenient for the work to be
bsequently agree standards for dealing
possible concerning such constraints

procedures for access, eg. notification for security reasons or to gii€e
done. While in other circumstances it may be necessary to spec @
with the public (eg. mowing round sunbathers). Asmuchi atien a
should be included in the specification.

Amendments
Amendments to the JCLI Agreement for Land nance Works are occasionally issued by JCLI. The latest
revision of the Contract should always be usédwith t st Amendments current at the time of tender. The latest

Amendments can be downloaded fromthe L cape Institute web-site www.landscapeinstitute.org

Amendments should be incorporate hej€ontract by adding an Article and attaching the Amendment as
described initem 14 above.
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Notes
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